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IN THE COURT OF COMMON PLEAS 
SUMMIT COUNTY, OHIO 

 
MEMBER WILLIAMS, et al., 
 
    Plaintiffs, 
 
 v. 
 
KISLING, NESTICO & REDICK, LLC, et al., 
 
    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

CASE NO. CV-2016-09-3928 
 
JUDGE ALISON BREAUX 
 
  
 
DEFENDANTS’ MOTION FOR LEAVE TO 
FILE MOTION FOR SUMMARY JUDGMENT 
ON PLAINTIFF MATTHEW JOHNSON’S 
INDIVIDUAL CLAIMS IN THE THIRD 
AMENDED COMPLAINT 
 

 Pursuant to this Court’s October 16, 2017 Order, Defendants Kisling, Nestico & Redick, 

LLC, Alberto R. Nestico, and Robert Redick (“Defendants”) respectfully move this Court for 

leave to file their Motion for Summary Judgment on Plaintiff Matthew Johnson’s individual 

claims in the Third Amended Complaint.  A copy of the Motion is attached as Exhibit A.  During 

the October 16, 2017 status conference, Defendants’ counsel informed the Court that it planned 

on filing a Motion for Summary Judgment on Plaintiff Johnson’s claims only.  In addition, as 

outlined in Defendants’ Motion to Strike Class Allegations, this Motion for Summary Judgment 

supports the Motion to Strike.   

Defendants’ Motion for Summary Judgment can be resolved without any further 

discovery.  In fact, this Motion for Summary Judgment will narrow the issues in the lawsuit and 

dismiss one set of the baseless claims in order to avoid unnecessary and expensive discovery 

that will only lead to the same result – dismissal of all Plaintiff Johnson’s claims. 

Plaintiff Johnson’s claims are based on inferences that Defendants have an ownership 

or financial interest in the company Liberty Capital, which loaned money to Plaintiff Johnson.  

Plaintiff contends:  “The allegations above support a strong inference that Defendants assisted 

in Liberty Capital’s formation.”  (Third Am. Compl., ¶ 133.)  Plaintiff also asserts:  “The 

allegations above support a strong inference that Defendants retained an ownership interest in 

Liberty Capital or obtained a kickback benefits for referring KNR clients for loans.” (Id., ¶ 134.)  
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Plaintiff had no facts to make these allegations.  Instead based on the true facts outlined in the 

affidavits of Defendant Nestico, Defendant Redick, and the former owner of Liberty Capital (Ciro 

Cerrato), these inferences are not true and no amount of discovery can change that.     

Defendants are not seeking leave to file this Motion for Summary Judgment to further 

delay the proceedings or to unduly burden the Court.  Rather, as stated above, this Motion for 

Summary Judgment will narrow the issues in this lawsuit and save the parties on unnecessary 

and unproductive discovery.    

Accordingly, Defendants’ request for leave to file their Motion for Summary Judgment on 

Plaintiff Johnson’s individual claims should be granted.       

Respectfully submitted, 

         /s/ James M. Popson    
James M. Popson (0072773) 

      Brian E. Roof (0071451) 
      Sutter O’Connell  
      1301 East 9th Street 

3600 Erieview Tower 
Cleveland, OH 44114  
(216) 928-2200 phone 
(216) 928-4400 facsimile 

      jpopson@sutter-law.com 
      broof@sutter-law.com  

 
 
/s/ R. Eric Kennedy    
R. Eric Kennedy (0006174)  
Daniel P. Goetz (0065549) 
Weisman Kennedy & Berris Co LPA  
101 W. Prospect Avenue 
1600 Midland Building 
Cleveland, OH 44115 
(216) 781-1111 phone 
(216) 781-6747 facsimile 
ekennedy@weismanlaw.com 
dgoetz@weismanlaw.com 
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/s/ Thomas P. Mannion    
Thomas P. Mannion (0062551) 
Lewis Brisbois 
1375 E. 9th Street, Suite 2250 
Cleveland, Ohio 44114 
(216) 344-9467 phone 
(216) 344-9241 facsimile 
Tom.mannion@lewisbrisbois.com  
 
Counsel for Defendants 

 
 
 
 

CERTIFICATE OF SERVICE 
 

 A copy of the foregoing Motion for Leave to File Motion for Summary Judgment on 

Plaintiff Matthew Johnson’s Individual Claims in the Third Amended Complaint was filed 

electronically with the Court on this 3rd day of November 2017.  The parties may access this 

document through the Court’s electronic docket system. 

Peter Pattakos  
Daniel Frech 
The Pattakos Law Firm, LLC 
101 Ghent Road 
Fairlawn, Ohio 44333 
peter@pattakoslaw.com 
dfrech@pattakoslaw.com 
 
Joshua R. Cohen 
Cohen Rosenthal & Kramer LLP 
The Hoyt Block Building, Suite 400 
700 West St. Clair Avenue 
Cleveland, Ohio 44114 
jcohen@crklaw.com  
 

Counsel for Plaintiff 
 

John F. Hill 
Meleah M. Kinlow 
Buckingham, Doolittle & Burroughs, LLC 
3800 Embassy Parkway, Suite 300 
Akron, OH 44333-8332 
jhill@bdblaw.com 
mkinlow@bdblaw.com 

Counsel for Defendant Minas Floros, D.C. 

 

      
/s/ James M. Popson    
James M. Popson (0072773) 
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Exhibit A 
 

IN THE COURT OF COMMON PLEAS 
SUMMIT COUNTY, OHIO 

 
MEMBER WILLIAMS et al., 
 
    Plaintiffs, 
 
v. 
 
KISLING, NESTICO & REDICK, LLC, et al., 
 
    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

CASE NO. CV-2016-09-3928 
 
JUDGE ALISON BREAUX 
 
  
 
DEFENDANTS’ MOTION FOR SUMMARY 
JUDGMENT ON PLAINTIFF MATTHEW 
JOHNSON’S INDIVIDUAL CLAIMS IN THE 
THIRD AMENDED COMPLAINT 
 

 Pursuant to Ohio R. Civ. P. 56(B), Defendants Kisling, Nestico & Redick, LLC, Alberto R. 

Nestico, and Robert Redick (“Defendants”) respectfully move this Court for summary judgment 

on Plaintiff Matthew Johnson’s individual claims in the Third Amended Complaint.  Defendants 

are entitled to judgment as a matter of law on Plaintiff’s breach of fiduciary duty (Claim Seven) 

and unjust enrichment (Claim Eight).  A memorandum in support of this motion and a sample 

judgment entry are attached.    

Respectfully submitted, 

         /s/ James M. Popson    
James M. Popson (0072773) 

      Brian E. Roof (0071451) 
      Sutter O’Connell  
      1301 East 9th Street 

3600 Erieview Tower 
Cleveland, OH 44114  
(216) 928-2200 phone 
(216) 928-4400 facsimile 

      jpopson@sutter-law.com 
      broof@sutter-law.com  

 
/s/ R. Eric Kennedy    
R. Eric Kennedy (0006174)  
Daniel P. Goetz (0065549) 
Weisman Kennedy & Berris Co LPA  
101 W. Prospect Avenue 
1600 Midland Building 
Cleveland, OH 44115 
(216) 781-1111 phone 
(216) 781-6747 facsimile 
ekennedy@weismanlaw.com 
dgoetz@weismanlaw.com
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/s/ Thomas P. Mannion    
Thomas P. Mannion (0062551) 
Lewis Brisbois 
1375 E. 9th Street, Suite 2250 
Cleveland, Ohio 44114 
(216) 344-9467 phone 
(216) 344-9241 facsimile 
Tom.mannion@lewisbrisbois.com  
 
Counsel for Defendants 
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IN THE COURT OF COMMON PLEAS 
SUMMIT COUNTY, OHIO 

 
MEMBER WILLIAMS, et al. 
 
   Plaintiff, 
 
 v. 
 
KISLING, NESTICO & REDICK, LLC, 
et al., 
 
   Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

CASE NO. CV-2016-09-3928 
 
JUDGE ALISON BREAUX 
 
 
  
MEMORANDUM IN SUPPORT OF 
DEFENDANTS’ MOTION FOR SUMMARY 
JUDGMENT ON PLAINTIFF MATTHEW 
JOHNSON’S INDIVIDUAL CLAIMS IN THE 
THIRD AMENDED COMPLAINT  
 

I. INTRODUCTION 

Plaintiff Matthew Johnson’s lawsuit is based on his counsel’s imagination and conspiracy 

theory that Defendants Kisling, Nestico & Redick, LLC, Alberto R. Nestico, and Robert Redick 

(“Defendants”) had a financial and ownership interest in a lending company called Liberty 

Capital Funding LLC (“Liberty Capital”).  Under counsel’s speculation, Defendants steered 

Plaintiff to Liberty Capital for a pre-settlement loan because Defendants stood to benefit 

financially from such a loan and that they received a kickback from Liberty Capital for steering 

Plaintiff to Liberty Capital.  Plaintiff and his counsel’s problem is that the facts do not support 

their theory and innuendos. 

Rather the facts, affidavits from Nestico, Redick, and Ciro Cerrato, the owner of Liberty 

Capital, and the filing with the Florida Secretary of State, establish that Defendants did not have 

an ownership or financial interest in Liberty Capital and that there were no kickbacks to 

Defendants, and no self-dealing by Defendants.  Plaintiffs have nothing to refute these facts and 

discovery will not change this.  Based on these undisputed facts, Plaintiff cannot prove his 

breach of fiduciary duty and unjust enrichment claims.  Therefore, Defendants are entitled to 

summary judgment as a matter of law on these claims.     
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II. FACTUAL BACKGROUND 

A. Plaintiff voluntarily obtained a loan from Liberty Capital. 
 

 Plaintiff was involved in an automobile accident that resulted in personal injuries.1  (Third 

Am. Compl., ¶ 13.)  Plaintiff retained KNR as counsel for this personal injury matter.  (Jenna 

Wiley Affidavit, ¶ 1, attached as Ex. A.)  While a client of KNR, Plaintiff twice requested 

information from KNR regarding a possible advanced loan on his claim.  (Id., ¶¶ 4 and 7.)  He 

first sought information about an interest free loan, which was a distribution from the medical 

payments coverage available under his insurance policy with Erie Insurance.  (Id., ¶ 4.)  KNR 

worked with Plaintiff to obtain his medical payments coverage.  (Id., ¶¶ 5-6.)    

After having exhausted his unemployment benefits and medical payments coverage, 

Plaintiff asked about a financial boost while his claim was pending.  (Id., ¶ 7.)   In response, 

KNR informed Plaintiff that his only option was to obtain a loan against his case. (Id., ¶ 8.) KNR 

explained to Plaintiff that he would have to pay interest on the loan, which was 

“essentially…paying money to borrow money.”  (Id.)  Based on this, KNR provided Plaintiff with 

Liberty Capital’s contact information.  (Id., ¶ 9.)  Plaintiff responded that he would be willing to 

look into this loan arrangement.  (Id., ¶ 8.)  Plaintiff proceeded to contact Liberty Capital and 

eventually purportedly received a $250 loan from Liberty Capital at an annual interest rate of 

49%, compounded semi-annually.  (Id., ¶¶ 10-12; Third Am. Compl., ¶ 13.)  The 49% interest 

rate is stated in bold face type on page 1 of the loan agreement, above where Plaintiff signed 

his initials.  (Wiley Affidavit, Ex. 6.)    Furthermore, only after Plaintiff completed the application 

and returned it to Liberty Capital did KNR receive a copy, and then, only to acknowledge that 

Plaintiff had applied for and received a loan. (Id., KNR03287.)  
                                                 
1 Defendants are not admitting all of the allegations in the Third Amended Complaint, except as 
expressly admitted in their Answers.  In fact, Defendants denied many of the allegations.  
(Defendants’ Answers.)  Nevertheless, Defendants cite to some of these contested allegations 
in order to satisfy the summary judgment standard of construing all facts in favor of Plaintiff.  
Even construing these contested facts in Plaintiff’s favor, there is still no genuine issue of 
material fact for the jury to decide.  Defendants are still entitled to summary judgment. 
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B. Without any supporting facts, Plaintiff wildly speculates about alleged kickbacks 
between KNR and Liberty and self-dealing by KNR.  
  

 Without any facts as support, Plaintiff then alleges that Defendants assisted in forming 

Liberty Capital.  (Third Am. Compl., ¶ 133.)  In addition, Plaintiff alleges, based on pure 

innuendo, that Defendants had a financial or ownership interest in Liberty Capital. (Id., ¶ 134.)   

As a result of this alleged relationship, Defendants purportedly received alleged kickbacks from 

Liberty Capital or received a financial benefit or kickback from each loan a KNR client made with 

Liberty Capital.  (Id.)     

 Plaintiff then contends that Defendants failed to disclose these facts.  (Id., ¶¶ 13 and 

130.)  As a result, Defendants allegedly breached their fiduciary duty and were unjustly 

enriched.  (Id., Claims 7-8.)  

C. Defendants did not and do not have a financial interest in Liberty Capital. 
 

 The facts that Plaintiff is missing tell a completely different story – one that cannot be 

disputed and one that cannot support Plaintiff’s claims.  Defendants had no ownership or 

financial interest in Liberty Capital.  (Nestico Affidavit, ¶ 2, attached as Ex. B; Redick Affidavit, ¶ 

2, attached as Ex. C; Ciro Cerrato Affidavit, ¶¶ 1-2, attached as Ex. D.)  Defendants never 

received any financial benefit or alleged kickback when KNR clients use Liberty Capital to 

secure an advance on a potential future recovery.  (Nestico Affidavit, ¶ 3; Redick Affidavit, ¶ 3, 

Cerrato Affidavit ¶ 3.)  Defendants never were involved in any self-dealing with any account at, 

or client of, Liberty Capital or KNR.  (Nestico Affidavit, ¶ 4; Redick Affidavit, ¶ 4.)  In other words, 

Defendants never received any financial benefit from Liberty Capital for any loan transaction 

between Liberty Loan and any of KNR’s clients.  (Id.; Cerrato Affidavit, ¶ 4.)   Defendants did not 

form (e.g., drafting and filing of the articles of incorporation, opening up bank accounts, drafting 

documents, contributing assets or money, etc.), or assist in forming, Liberty Capital.  (Nestico 

Affidavit, ¶ 2; Redick Affidavit, ¶ 2; Liberty Capital’s Florida Secretary of State Documents, 

attached as Ex. A to Cerrato Affidavit.)   
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III. ANALYSIS AND ARGUMENT 

A. Plaintiff cannot offer evidence of kickbacks and self-dealing by Defendants. 
 
 Plaintiff simply offers innuendo and conjecture on Defendants receiving kickbacks from 

the Liberty Capital loans and engaging in self-dealing in those loans.  For example, Plaintiff 

contends:  “The allegations above support a strong inference that Defendants assisted in Liberty 

Capital’s formation.”  (Third Am. Compl., ¶ 133.)  Plaintiff also asserts:  “The allegations above 

support a strong inference that Defendants retained an ownership interest in Liberty Capital or 

obtained a kickback benefits for referring KNR clients for loans.” (Id., ¶ 134.)  But these 

allegations are pure speculation.  There are no facts to back up these allegations.  Indeed, as 

the affidavits of Nestico, Redick, and Cerrato establish, the allegations are completely false.  

This whole scheme of self-dealing and kickbacks is a mere fabrication of the minds of Plaintiff’s 

counsel.   

And no amount of discovery will change this.  In fact, Plaintiff’s responses to Defendants’ 

Interrogatories on the “inference” allegations above provide no additional support other than the 

factually deficient allegations in the Third Amended Complaint.  (Plaintiff’s Responses to KNR’s 

First Set of Interrogatories to Plaintiff Johnson, No. 22 and 23, a copy of which is attached as 

Ex. E.)2  Plaintiff cannot rely only on false “inference” allegations in the Third Amended 

Complaint to defeat summary judgment.  See Plikerd v. Mongeluzzo, 73 Oho App. 3d 115, 120-

121, 596 N.E.2d 601 (3rd Dist. 1992) (“The allegations of the complaint are not sufficient to 

defeat a motion by the defendant for summary judgment.  The plaintiff must support the 

allegations with counteraffidavits or other materials.”)  Because of the lack of factual allegations, 

this is merely a fishing expedition that is not supported in fact or law.     

                                                 
2 Interrogatory No. 22 refers to paragraph 119 of the Second Amended Complaint and Interrogatory No. 
23 refers to paragraph 120 of the Second Amended Complaint.  Paragraph 119 is now paragraph 133 of 
the Third Amended Complaint and Paragraph 120 is now paragraph 134 of the Third Amended 
Complaint.   
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 Black’s Law Dictionary defines self-dealing and kickbacks.  Self-dealing is “[p]articipation 

in a transaction that benefits oneself instead of another who is owed a fiduciary duty.” Black’s 

Law Dictionary.  A kickback is “[a] return of a portion of a monetary sum received, esp. as a 

result of coercion or secret agreement.”  Id.  None of the above speculation establishes either a 

kickback or self-dealing.  And as outlined in Nestico, Redick, and Cerrato’s affidavits, there are 

no facts that can establish either a kickback scheme (there was no money exchanged from 

Defendants to Liberty Capital for Liberty Capital to return a portion of it to Defendants) or self-

dealing (Defendants received no financial benefit from Plaintiff’s Liberty Capital loan).  Indeed, 

the facts establish the opposite.  Based on the actual facts rather than innuendo, Plaintiff’s 

entire argument of a grand scheme of kickbacks and self-dealing rings hollow.  And again, this 

will not change with any discovery.  This is merely a fishing expedition.               

B. The breach of fiduciary duty claim should be dismissed as a matter of law. 
 

 Plaintiff asserts a breach of fiduciary duty claim.  (Third Am. Compl., Claim 7.)  The 

elements of a breach of fiduciary duty claim are: (1) the existence of a duty arising from a 

fiduciary relationship; (2) the failure to observe the duty; and (3) an injury proximately resulting.  

Vontz v. Miller, 1st Dist. No. C-150693, 2016-Ohio-8477, ¶ 28.    Again, Plaintiff sole basis for 

his breach of fiduciary duty claim is that Defendants had an ownership or financial interest in 

Liberty Capital and that they stood to benefit from Plaintiff’s loan with Liberty Capital.  (Third Am. 

Compl., ¶¶ 133-134.)  But as already established the facts do not support this assertion.   

Plaintiff has no evidence to refute Defendants’ evidence that:  (1) Defendants had no 

financial or ownership interest in Liberty Capital; (2) Defendants received no kickbacks or 

engaged in self-dealing; (3) Defendants received no financial benefit from the Liberty Capital 

loan; and (4) Defendants did not form (e.g., drafting and filing of the articles of incorporation, 

opening up bank accounts, drafting documents, contributing assets or money, etc.) or assist in 

forming Liberty Capital.  (Nestico Affidavit, ¶¶ 2-4; Redick Affidavit, ¶¶ 2-4; Cerrato Affidavit, ¶¶ 

2-4.)  With these facts undisputed, Plaintiff’s innuendos cannot be a basis for a breach of 
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fiduciary duty claim.  There are simply no facts to support such a claim.  Defendants are 

entitled to summary judgment on the breach of fiduciary duty claim as a matter of law. 

C. Plaintiff’s unjust enrichment claim should be dismissed as a matter of law. 
 
 Plaintiff asserts an unjust enrichment claim against Defendants.  (Third Am. Compl., 

Claim 8.)  The elements of an unjust enrichment claim are: (1) plaintiff conferred a benefit on 

defendant; (2) defendant knew of such benefit; (3) defendant retained the benefit under 

circumstances where it would be unjust to do so without payment.  Metz v. Am. Elec. Power 

Co., 172 Ohio App. 3d 800, 2007-Ohio-3520, ¶ 43 (10th Dist.).  Plaintiff contends that by 

agreeing to a loan with Liberty Capital in which Defendants allegedly had a financial interest, he 

conferred a benefit on Defendants, which Defendants should not be able to retain.  (Third Am. 

Compl., ¶¶ 200-201.)  The undisputed facts prove otherwise. 

 Once again, because Defendants had no financial or ownership interest in Liberty 

Capital, any loans between Plaintiff (or any of KNR’s clients) and Liberty did not unjustly enrich 

Defendants.  In addition, Plaintiff cannot offer any evidence of kickbacks or self-dealing 

regarding these loans no matter the amount of discovery that he seeks.  Without this evidence, 

there is no unjust enrichment.  Defendants are entitled to summary judgment on Plaintiff’s unjust 

enrichment claim as a matter of law.            

IV. CONCLUSION 

 For the foregoing reasons, Defendants are entitled to summary judgment on Plaintiff 

Johnson’s claims as a matter of law and the claims should be dismissed with prejudice.  

Discovery will not change this outcome.     
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Respectfully submitted, 

 
/s/ James M. Popson    
James M. Popson (0072773) 

      Brian E. Roof (0071451) 
      Sutter O’Connell  
      1301 East 9th Street 

3600 Erieview Tower 
Cleveland, OH 44114  
(216) 928-2200 phone 
(216) 928-4400 facsimile 

      jpopson@sutter-law.com 
      broof@sutter-law.com  

 
 

/s/ R. Eric Kennedy    
R. Eric Kennedy (0006174)  
Daniel P. Goetz (0065549) 
Weisman Kennedy & Berris Co LPA  
101 W. Prospect Avenue 
1600 Midland Building 
Cleveland, OH 44115 
(216) 781-1111 phone 
(216) 781-6747 facsimile 
ekennedy@weismanlaw.com 
dgoetz@weismanlaw.com 

 
 
/s/ Thomas P. Mannion    
Thomas P. Mannion (0062551) 
Lewis Brisbois 
1375 E. 9th Street, Suite 2250 
Cleveland, Ohio 44114 
(216) 344-9467 phone 
(216) 344-9241 facsimile 
Tom.mannion@lewisbrisbois.com  
 
Counsel for Defendants 
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CERTIFICATE OF SERVICE 
 

 A copy of the foregoing Defendants’ Motion for Summary Judgment was filed 

electronically with the Court on this 3rd day of November 2017.  The parties may access this 

document through the Court’s electronic docket system. 

Peter Pattakos  
Daniel Frech 
The Pattakos Law Firm, LLC 
101 Ghent Road 
Fairlawn, Ohio 44333 
peter@pattakoslaw.com 
dfrech@pattakoslaw.com 
 
Joshua R. Cohen 
Cohen Rosenthal & Kramer LLP 
The Hoyt Block Building, Suite 400 
700 West St. Clair Avenue 
Cleveland, Ohio 44114 
jcohen@crklaw.com  
 

Counsel for Plaintiff 
 

John F. Hill 
Meleah M. Kinlow 
Buckingham, Doolittle & Burroughs, LLC 
3800 Embassy Parkway, Suite 300 
Akron, OH 44333-8332 
jhill@bdblaw.com 
mkinlow@bdblaw.com 

Counsel for Defendant Minas Floros, D.C. 

 

 

      
/s/ James M. Popson    
James M. Popson (0072773) 
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IN THE COURT OF COMMON PLEAS 

SUMMIT COUNTY, OHIO 
 

MEMBER WILLIAMS, et al. 
 
   Plaintiffs, 
 
 v. 
 
KISLING, NESTICO & REDICK, LLC, 
et al., 
 
   Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. CV-2016-09-3928 
 
JUDGE ALISON BREAUX 
 
 
JUDGMENT ENTRY AND ORDER 
GRANTING MOTION FOR SUMMARY 
JUDGMENT ON PLAINTIFF MATTHEW 
JOHNSON’S INDIVIDUAL CLAIMS IN THE 
THIRD AMENDED COMPLAINT 
 
 

Based on Defendants’ Motion for Summary Judgment on Plaintiff Matthew Johnson’s 

Individual Claims in the Third Amended Complaint, and after having fully reviewed and analyzed 

all briefs on this Motion, Defendants’ Motion is well taken and granted in its entirety.  There are 

no genuine issues of material fact that would prevent summary judgment on Plaintiff Johnson’s 

claims for breach of fiduciary duty and unjust enrichment. Therefore, it is ordered and decreed 

that Defendants are entitled to summary judgment on Plaintiff Johnson’s claims as a matter of 

law and those claims are hereby dismissed with prejudice.   

 

SO ORDERED: 

 

___________________ 
Judge Alison Breaux 
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IN THE COURT OF COMMON PLEAS 
SUMMIT COUNTY, OHIO 

MEMBER WILLIAMS et al., 

Plaintiffs, 

vs.  

KISLING, NESTICO & REDICK, LLC, et al., 

Defendants. 

Case No.  2016-CV-09-3928 

Judge Allison Breaux 

MATTHEW JOHNSON’S RESPONSES TO DEFENDANT KISLING NESTICO & REDICK’S
FIRST SET OF INTERROGATORIES AND REQUESTS FOR ADMISSION 

Named Plaintiff Matthew Johnson responds to Defendant Kisling Nestico & Redick’s 

first set of Interrogatories and Requests for Admission as follows. 

GENERAL OBJECTIONS 

1. Mr. Johnson’s specific objections to each interrogatory or request are in addition

to the General Objections set forth in this section. These General Objections form a part of the 

response to each and every request and are set forth here to avoid duplication. The absence of a 

reference to a General Objection in each response to a particular request does not constitute a 

waiver of any General Objection with respect to that request. All responses are made subject to 

and without waiver of Mr. Johnson’s general and specific objections. 

2. To the extent that Defendant’s requests are inconsistent with each other, Mr.

Johnson objects to such requests. 

Exhibit E
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3. To the extent that Defendant’s requests exceed the scope of permissible inquiry 

under the Ohio Rules of Civil Procedure, Mr. Johnson objects to such requests. To the extent 

that responses to such requests are provided herein, it is in an effort to expedite discovery in this 

action.  

4. Mr. Johnson objects to Defendants’ requests to the extent that they are 

unreasonably burdensome, and to the extent they call upon Mr. Johnson to investigate, collect 

and disclose information that is neither relevant to the subject matter of this action nor 

reasonably calculated to lead to the discovery of admissible evidence. To the extent that 

responses to such requests are provided herein, it is in an effort to expedite discovery in this 

action.  

5. Mr. Johnson’s responses and objections herein shall not waive or prejudice any 

objections Mr. Johnson may later assert, including but not limited to objections as to 

competency, relevance, materiality or admissibility in subsequent proceedings or at the trial of 

this or any other action.  

6. Mr. Johnson objects to Defendant’s requests to the extent they seek information 

or materials that are already within Defendant’s possession, custody, or control, or that are 

equally available to him, on the grounds that such requests are unduly burdensome and 

oppressive.  

7. Mr. Johnson objects to Defendant’s requests to the extent that they call upon Mr. 

Johnson to produce information that is not in Mr. Johnson’s possession, custody, or control.  

8. Mr. Johnson objects to Defendant’s requests to the extent they purport to seek 

any information immune from discovery because of the attorney-client privilege, the work-

product doctrine, or any other applicable law, rule or privilege.  

9. Mr. Johnson objects to any request to the extent that it refers to or incorporates a 

previous request to which an objection has been made.  
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10. Mr. Johnson objects to Defendant’s requests to the extent they are vague or 

ambiguous.  

11. Mr. Johnson objects to Defendant’s requests to the extent they seek information 

that is confidential and proprietary. Such information will be produced only in accordance with a 

duly entered protective order.  

12. As discovery is ongoing, Mr. Johnson reserves the right to supplement these 

responses. 

REQUESTS FOR ADMISSION AND INTERROGATORIES 

REQUEST FOR ADMISSION NO. 1: Admit that KNR never had any financial or 

ownership interest in the Liberty Capital. 

RESPONSE: 

Deny. 

INTERROGATORY NO. 1: If Plaintiff’s response to the above Request for Admission 

is anything but an unqualified admission, identify all evidence and facts to support 

Plaintiff’s response.  

RESPONSE: 

 Plaintiff objects to this contention interrogatory as overly broad and unduly burdensome. 

“[W]hile contention interrogatories are a perfectly acceptable form of discovery, Defendants’ 

requests, insofar as they seek every fact, every piece of evidence, every witness, and every 

application of law to fact . . . are overly broad and unduly burdensome.” (citations 

omitted)). Ritchie Risk-Linked Strategies Trading (Ir.), Ltd. v. Coventry First LLC, 273 F.R.D. 367, 369 

(S.D.N.Y. 2010). 

 Further, Plaintiff objects on the grounds that this is not an appropriate time for 

Defendant to serve or for Plaintiff to respond to contention interrogatories. “The general policy 

is to defer contention interrogatories until discovery is near an end, in order to promote 
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efficiency and fairness.” Ziemack v. Centel Corp., 1995 WL 729295, at *2 (N.D. Ill. Dec. 7, 1995).  

Indeed, “[t]here is considerable authority for the view that the wisest general policy is to defer 

propounding and answering contention interrogatories until near the end of the discovery 

period.”  Schweinfurth v. Motorola, Inc., No. 1:05CV0024, 2007 U.S. Dist. LEXIS 98182, 2007 WL 

6025288, at *4 (N.D. Ohio Dec. 3, 2007) aff'd, 2009 U.S. Dist. LEXIS 8405, 2009 WL 349163 

(N.D. Ohio Jan. 26, 2009). see also Lincoln Elec. Co. v. Travelers Cas. & Sur. Co., 2013 U.S. Dist. 

LEXIS 189111, *188-189 (N.D. Ohio Feb. 4, 2013) ( “responses [to contention interrogatories] 

are inappropriate at this early stage of the proceeding.”); Hazelkorn v. Morgan, 1980 Ohio App. 

LEXIS 12762, *3 (Ohio Ct. App., Trumbull County Dec. 22, 1980) (“An interrogatory otherwise 

proper is not objectionable merely because an answer to the interrogatory involves an opinion, 

contention, or legal conclusion, but the court may order that such an interrogatory be answered 

at a later time, or after designated discovery has been completed, or at a pretrial 

conference."); Graber v. Graber, 2004 Ohio App. LEXIS 5585, 2004-Ohio-6143, ¶ 33 (Ohio Ct. 

App., Stark County Nov. 15, 2004) (same). 

 Plaintiffs are willing to respond fully to properly formed contention interrogatories at 

such time as discovery is substantially complete.  At this time and subject to the above 

objections, Plaintiff refers the Defendant to the documents cited in and quoted from in the 

Complaint showing that Nestico directed KNR attorneys to recommend Liberty Capital to KNR 

clients only weeks after the company was formed, and weeks after he had asked KNR attorneys 

to send him the agreements that KNR used with other loan companies, including the KNR 

emails quoted in paragraphs 101–118.  

REQUEST FOR ADMISSION NO. 2: Admit that at the time you filed the Complaint that 

you had no evidence that KNR had any financial or ownership interest in Liberty Capital. 

RESPONSE: 

Deny. 
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INTERROGATORY NO. 2: If Plaintiff’s response to the above Request for Admission 

is anything but an unqualified admission, identify all evidence and facts to support 

Plaintiff’s response.  

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections and 

response to Interrogatory No. 1. 

REQUEST FOR ADMISSION NO. 3: Admit that KNR never received any financial benefit 

from Liberty Capital loans to KNR clients. 

RESPONSE: 

Deny. 

INTERROGATORY NO. 3: If Plaintiff’s response to the above Request for Admission 

is anything but an unqualified admission, identify all evidence and facts to support 

Plaintiff’s response.  

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1. 

REQUEST FOR ADMISSION NO. 4: Admit that at the time you filed the Complaint that 

you had no evidence that KNR ever received any financial benefit from Liberty Capital loans to 

KNR’s clients. 

RESPONSE: 

Deny. 

INTERROGATORY NO. 4: If Plaintiff’s response to the above Request for Admission 

is anything but an unqualified admission, identify all evidence and facts to support 

Plaintiff’s response.  

RESPONSE: 
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 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1. 

ADDITIONAL INTERROGATORIES 

INTERROGATORY NO. 5:  Identify all Persons who drafted, assisted in drafting, or 

provided information for the responses to these Discovery Requests. 

RESPONSE: 

 Matthew Johnson, Peter Pattakos, Dan Frech. 

INTERROGATORY NO. 6: Identify all Persons who may have discoverable evidence, 

information, or knowledge relating to the allegations and claims in this Lawsuit or Complaint, 

including, without limitation, the allegations in IV.H. of the Second Amended Complaint, class 

certification allegations, and Claims 7-9 and 11.   

RESPONSE:  

 As discovery has not yet begun in earnest, this list is only partial as Plaintiffs are not 

currently aware of all of the many witnesses with evidence to support their claims:  

• Each of the named Plaintiffs to testify about their experience with KNR 

• Nestico, Redick and a corporate representative of KNR to discuss the firm’s 

relationships with chiropractors, marketing practices, use of investigators and fees 

associated therewith, and use of litigation finance companies including Liberty Capital.   

• Other potential witnesses who do or have worked at KNR, to be questioned on the same 

general topics, include but are not limited to Brandy Lamtman, Holly Tusko, Robert 

Horton, Gary Petti, Paul Steele, Courtney Weaver, and Megan Jennings. 

• Minas Floros and other chiropractors and physicians may be called to testify regarding 

their referral relationships with KNR.    

• Devin Oddo, Matt Ameer, Robert Horton, Jeff Allen, and others may be called to testify 

specifically regarding their representations of the named Plaintiffs. 

• Aaron Czetli, Michael Simpson, AMC Investigations, MRS Investigations, or either 

company’s employees, Gary Monto, Wes Steele, Paul Hillenbrand, Jon Thomas, Jeff 
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Allen, Tom Fisher, Dave French, Glenn Jones, Gary Krebs, James Smith, Steven Tobias, 

Ayan Noor, or David Hoganmay be called to testify regarding their “investigations” and 

billing to KNR.   

• Ciro Cerrato may be called to testify regarding his time at Liberty Capital and his 

relationship with the Defendants.  

INTERROGATORY NO. 7: Identify all Persons that Plaintiff plans to call as fact witnesses 

at trial or any hearing in this Lawsuit, and identify the anticipated subject matter of each fact 

witnesses’ testimony.   

RESPONSE: 

 Plaintiff objects to this request as premature. Plaintiff will comply with all Local Rules 

and Court Orders in providing a witness list prior to Defendant in advance of trial. Subject to 

that objection, Plaintiff directs Defendant to those individuals identified in response to 

Interrogatory No. 6. 

INTERROGATORY NO. 8: Identify all Persons that Plaintiff plans to call as expert or 

opinion witnesses (including, without limitation, expert or opinion witnesses for class 

certification and related issues) at trial or any hearing in this Lawsuit, and for each witness, state 

the subject matter on which the expert or opinion witness will testify.   

RESPONSE: 

 Plaintiff objects to this request as premature.  Plaintiff will comply with all Civil Rules, 

Local Rules, and Court Orders in disclosing experts, producing reports and files, and making 

experts available for deposition in advance of trial.  Subject to that objection, Plaintiff states 

that no expert has yet been engaged.   

INTERROGATORY NO. 9: Identify and list each exhibit, Document or any other intangible 

object that Plaintiff intends to introduce into evidence or use at trial or any hearing (including, 

without limitation, any class certification hearing) in this Lawsuit.   

RESPONSE: 
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 Plaintiff objects to this request as premature Plaintiff will comply with all Local Rules 

and Court Orders in providing trial exhibits to Defendant in advance of trial. 

INTERROGATORY NO. 10: State whether you have ever been involved in any legal 

proceeding, whether civil or criminal, and, if so, provide the venue, case number, and outcome 

of the proceeding, such as acquittal, nolle prosequi, conviction, settlement, defense verdict, plaintiff 

verdict, etc. 

RESPONSE: 

  Plaintiff objects to this inquiry to the extent it seeks information about matters unrelated 

to this case and seeks information on criminal convictions for non-felonies and/or crimes 

committed more than 10 years ago. Subject to that objection, Plaintiff refers Defendant to 

Summit County Court of Common Pleas Case Nos. DR-2004-06-2154, CV-2013-12-5734, and 

CR-2015-08-2506. 

INTERROGATORY NO. 11: State whether Plaintiff or her attorneys have communicated, 

either directly or indirectly, orally or in writing, with any putative member of the alleged class 

regarding this Lawsuit, its pendency, the allegations of the Complaint, or class certification and, 

if so, identify each communication (you may exclude communications between an attorney and a 

client or a prospective client who has, on the initiative of the client or prospective client, 

consulted with, employed, or proposed to employ the attorney). 

RESPONSE: 

Any communications Plaintiff’s counsel has had with potential class members were initiated by 

the class member. 

INTERROGATORY NO. 12:  Identify and calculate the alleged damages that Plaintiff is 

seeking to recover in this Lawsuit and that the class members are seeking to recover in this 

Lawsuit.  

RESPONSE: 
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 Plaintiff objects to this interrogatory as premature, and as requesting information within 

the possession of the Defendants and not the Plaintiffs. Without waiving these objections, 

Plaintiff refers Defendants to the allegations of the Complaint and further states that he seeks 

damages, on behalf of himself and the class, in the amount of interest and fees on the loans 

taken from Liberty Capital.  

INTERROGATORY NO. 13: With respect to the first communication Plaintiff had with her 

attorney regarding the Lawsuit, identify the date and describe the circumstances surrounding the 

communication, including the date of the communication, and the individual who initiated the 

communication.       

RESPONSE: 

 Plaintiff objects to this interrogatory as not reasonably calculated to lead to the discovery 

of relevant evidence; Plaintiff also objects to the extent this interrogatory request any 

information protected by the attorney client or work product privilege.  Subject to that objection, 

Plaintiff states that he first contacted counsel in August of 2016.  

INTERROGATORY NO. 14: Identify all facts that support Plaintiff’s contentions that 

“KNR directed its clients to take out high-interest loans with Liberty Capital Funding, a 

company in which Defendants maintained a financial interest.” 

RESPONSE: Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated, and communications described in the Complaint, including KNR’s 

advertising materials and the KNR emails quoted in paragraphs 101–118. 

INTERROGATORY NO. 15: Identify all facts that support Plaintiff’s contentions in 

paragraph 99 of the Complaint.    
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RESPONSE: Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated and communications described in the Complaint, including KNR’s 

advertising materials and the KNR emails quoted in paragraphs 101–118. 

INTERROGATORY NO. 16:  Identify when Plaintiff first became aware of or had knowledge 

of Defendants’ alleged self-dealing with Liberty Capital. 

RESPONSE: Plaintiff first became aware of or had knowledge of Defendants’ alleged self-

dealing with Liberty Capital in March of 2017.  

INTERROGATORY NO. 17: Identify all facts that support Plaintiff’s contentions that: 

“Defendants subjected KNR attorneys and staff to harsh discipline if they disbursed settlement 

or judgment funds to a client without paying amounts owed to Liberty Capital, including, 

deduction of the amounts owed to Liberty Capital from the KNR attorneys’ and staff members’ 

paychecks.”  

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff states that Robert Horton has 

informed Plaintiff of this fact. 

INTERROGATORY NO. 18: Identify all facts that support Plaintiff’s contentions that: 

“Liberty Capital stopped making loans in 2014, and ceased operations shortly thereafter.  KNR 

clients were Liberty Capital’s only customers, or the great majority of its customers, throughout 

the history of its operations.” 
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RESPONSE:  

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff states that Robert Horton has 

informed Plaintiff of this fact, which is also supported by emails from Rob Nestico that will be 

produced, and documents publicly available at the Florida Secretary of State’s website. 

INTERROGATORY NO. 19:  Identify all facts that support Plaintiff’s contentions in 

paragraph 116 of the Complaint. 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated, and communications described in the Complaint, including 

paragraphs 101–118, as well as Ciro Cerrato’s LinkedIn page, and further states that Robert 

Horton has informed Plaintiff of some of these facts.  

INTERROGATORY NO. 20:  Identify all facts that support Plaintiff’s contentions that:  “As 

with all of the unlawful practices described in this document, KNR’s unlawful relationship with 

Liberty Capital was a routine subject of discussion among KNR’s rank-and-file attorneys.  These 

attorneys were fearful of raising their concerns with Defendants Nestico & Redick, who ruled 

the firm with an iron fist and swiftly dismissed any dissenters * * *.” 

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

CV-2016-09-3928 MLEA 11/03/2017 16:20:29 PM BREAUX, ALISON Page 55 of 65

Sandra Kurt, Summit County Clerk of Courts



 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated, and communications described in the Complaint, including 

regarding Gary Petti, and further states that Robert Horton and Gary Petti have informed 

Plaintiff of these facts. 

INTERROGATORY NO. 21:  Identify all facts that support Plaintiff’s contentions in 

paragraph 118 of the Complaint. 

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated, and communications described in the Complaint, including at 

paragraphs 101–118, and particularly the email quoted in paragraph 118 itself. 

INTERROGATORY NO. 22:  Identify all facts that support Plaintiff’s contentions in 

paragraph 119 of the Complaint. 

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated and communications described in the Complaint, including at 

paragraphs 101–118. 

INTERROGATORY NO. 23:  Identify all facts that support Plaintiff’s contentions in 

paragraph 120 of the Complaint. 

RESPONSE: 
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 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated, and communications described in the Complaint, including at 

paragraphs 101–118. 

INTERROGATORY NO. 24:  Identify all facts that support Plaintiff’s contentions that: 

“Defendants Nestico and Redick are personally responsible for KNR’s unlawful acts.” 

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated, and communications described in the Complaint, including at 

paragraphs 121–123. 

INTERROGATORY NO. 25: Identify all facts that establish or support the allegations that 

Defendants’ committed fraud as alleged in Claim 7. 

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated, and communications described in the Complaint, including at 

paragraphs 101–118. 

INTERROGATORY NO. 26: Identify all facts that establish or support the allegations that 
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Defendants’ breached their fiduciary duty as alleged in Claim 8. 

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated, and communications described in the Complaint, including at 

paragraphs 101–118. 

INTERROGATORY NO. 27: Identify all facts that establish or support the allegations that 

Defendants were unjustly enriched as alleged in Claim 9. 

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated and communications described in the Complaint, including at 

paragraphs 101–118. 

INTERROGATORY NO. 28: Identify all facts that establish or support the allegations that 

Defendants are liable for unfair or deceptive trade practices under the Ohio Consumer Sales 

Practices Act, as outlined in Claim 11 of the Complaint. 

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 
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documents cited, facts stated, and communications described in the Complaint, including at 

paragraphs 101–118. 

INTERROGATORY NO. 29:  Identify all facts that support Plaintiff’s contentions in 

paragraphs 126(C) and 127-130 of the Complaint.   

RESPONSE: 

 Plaintiff incorporates, as though fully rewritten here, Johnson’s objections to 

Interrogatory No. 1 with respect to contention interrogatories seeking “all evidence and 

facts” and the timing of the interrogatory.  

 At this time and subject to those objections, Plaintiff refers the Defendant to the 

documents cited, facts stated, and communications described in the Complaint, including KNR’s 

advertising materials and in paragraphs 101–118. 

INTERROGATORY NO. 30:  Describe how the putative members of Class C will be 

identified. 

RESPONSE: 

 Plaintiffs will be able to ascertain the class members of Class C using data and 

information in the possession of the Defendants. Plaintiffs have requested a deposition with a 

KNR corporate representative to discuss their communications and information systems, their 

document management and data systems, and document retention policies.   

INTERROGATORY NO. 31: Identify all Persons with whom you communicated about 

retaining The Chandra Law Firm, LLC, Subodh Chandra, Donald Screen, and Peter Pattakos as 

your attorneys to represent you in this Lawsuit.  

RESPONSE: 

Plaintiff objects to this interrogatory because it is not reasonably calculated to lead to the 

discovery of relevant evidence and would require the disclosure of information protected by the 

work-product and attorney-client privileges.  
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REQUEST FOR PRODUCTION OF DOCUMENTS 

 Responding to all of Defendants’ Requests for Production, Plaintiff states, subject to the 

above and below objections and clarifications, that all of the responsive documents in Plaintiffs’s 

possession were provided to Plaintiff by former KNR attorneys Rob Horton and Gary Petti. 

Plaintiff has produced or will produce all of the documents provided by Horton and Petti and 

nothing written above or below should be taken as a statement that Plaintiff intends to withhold 

any such documents.   

1. All Documents Plaintiff used, relied upon, or referred to in answering KNR’s First Set of 

Requests for Admission and Interrogatories. 

RESPONSE: All such documents have been or will be produced. 

2. All Documents relating to the requests, allegations, and responses in the above First Set 

of Requests for Admission and Interrogatories.  

RESPONSE: Subject to the objections stated herein, all such documents have been or will be 

produced.  

3. All Documents obtained from Robert Horton relating to this Lawsuit, KNR, Nestico, 

Redick, and the allegations in the Complaint, including, without limitation, Liberty 

Capital and the alleged undisclosed self-dealing and kickbacks with Liberty Capital. 

RESPONSE: All such documents have been or will be produced. 

4. All Documents obtained from Gary Petti relating to this Lawsuit, KNR, Nestico, Redick, 

and the allegations in the Complaint, including, without limitation, Liberty Capital and 

the alleged undisclosed self-dealing and kickbacks with Liberty Capital. 

RESPONSE: All such documents have been or will be produced.  

5. All Documents relating to the factual and legal allegations in the Counterclaim. 

RESPONSE Objection: A request for “all documents” related to the Defendants multi-claim 
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Counterclaim is overbroad and unduly burdensome.  See, e.g. Gregg v. Local 305 IBEW, No. 1:08-

CV-160, 2009 U.S. Dist. LEXIS 40761, at *16 (N.D. Ind. May 13, 2009) (“Gregg’s interrogatory 

encompasses virtually every factual basis for all of the Defendants’ contentions. To respond 

would be an unduly burdensome task, since it would require the Defendants to produce veritable 

narratives of their entire case.”). Without waiving this objection, these objections, Plaintiff 

directs the Defendants to the documents cited in and quoted from in the Plaintiffs’ Complaint, 

and the other documents produced by Plaintiff in this lawsuit.  

6. All Documents relating to, used in, or relied upon in filing Plaintiffs’ Motion for Class 

Certification. 

RESPONSE: Plaintiff objects to this request as premature and overbroad. No depositions have 

been taken and few documents exchanged. Plaintiffs do not know which documents they will 

use or rely in their motion for class certification, apart from the documents quoted in the 

Complaint, and will produce any documents they intend to use as exhibits to their class 

certification motion prior to or upon the filing of that motion.  

7. All Documents relating to the allegations in paragraphs 126(C) and 127-130 of the 

Complaint.  

RESPONSE: Plaintiff objects to this request as premature and overbroad. No depositions have 

been taken and few documents exchanged. Plaintiffs will support the validity of their class claims 

in their motion for class certification, plaintiffs will produce any documents they intend to use as 

exhibits to their class certification motion prior to or upon the filing of that motion. 

8. All Documents relating to Plaintiff’s allegations in the Complaint, including, without 

limitation, IV.H. of the Complaint. 

RESPONSE: Plaintiffs object to this discovery request on the basis of vagueness and 

overbreadth. Further, the request is beyond the scope of permissible discovery. This case is 

about the behavior of the Defendants and they do not need to be made aware of the contents of 
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their own documents. The request serves only to allow Defendants to determine what 

information the Plaintiffs have discovered. Because the second-hand knowledge of the plaintiffs 

and/or their attorneys is not relevant nor reasonably calculated to lead to admissible evidence, it 

is beyond the scope and objectives of legitimate discovery. See Smith v. BIC Corp., 121 F.R.D. 235, 

244-245 (E.D.Pa. 1988). In addition, Plaintiffs object to this request on the basis that the 

defendant has equal or greater access to the information sought. Furthermore, Plaintiffs object 

on the basis of the attorney work-product doctrine, insofar as the selection of the documents 

requested would reveal the mental impressions, opinions, and/or trial strategy of Plaintiffs’ 

attorneys. Gould v. Mitsui Mining & Smelthing, 825 F.2d 676, 680 (2nd Cir. 1987); Shelton v. 

American Motors, 805 F.2d 1323, 1328-1329 (8th Cir. 1986); Sporck v. Pell, 759 F.2d 312, 316 (3rd 

Cir. 1985). Notwithstanding these objections, Plaintiff directs the Defendants to the documents 

cited in and quoted from in the Plaintiffs’ Complaint, and the other documents Plaintiff has 

produced in this lawsuit. 

9. All Documents relating to Plaintiff’s contention that Defendants are liable for fraud, as 

outlined in Claim 7 of the Complaint. 

RESPONSE: See objection to RFP No. 8. Without waiving this objection, Plaintiff will produce 

documents responsive to this request. 

10. All Documents relating to Plaintiff’s contention that Defendants are liable for breach of 

fiduciary duty, as outlined in Claim 8 of the Complaint. 

RESPONSE: See objection to RFP No. 8. Without waiving this objection, Plaintiff will produce 

documents responsive to this request. 

11. All Documents relating to Plaintiff’s contention that Defendants are liable for unjust 

enrichment, as outlined in Claim 9 of the Complaint. 

RESPONSE: See objection to RFP No. 8. Without waiving this objection, Plaintiff will produce 

documents responsive to this request. 
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12. All Documents relating to Plaintiff’s contention that Defendants are liable for unfair or 

deceptive trade practices under the Ohio Consumer Sales Practices Act, as outlined in 

Claim 11 of the Complaint.  

RESPONSE: See objection to RFP No. 8. Without waiving this objection, Plaintiff will produce 

documents responsive to this request. 

13. All Documents relating to Attorney Robert Horton. 

14. All Documents relating to Gary Petti. 

15. All Documents relating to KNR. 

16. All Documents relating to Nestico. 

17. All Documents relating to Redick. 

18. All Documents relating to Liberty Capital. 

19. All Documents relating to Defendants’ alleged undisclosed self-dealing and kickbacks 

with Liberty Capital. 

20. All Documents relating to the alleged damages that Plaintiff seeks to recover in this 

Lawsuit. 

21. All Documents that allegedly demonstrate that Defendants were purportedly unjustly 

enriched. 

22. All Documents relating to putative class members relating to the allegations in the 

Complaint. 

RESPONSE to Requests 13–22: See objection to RFP No. 8. Without waiving this objection, 

Plaintiff will produce responsive documents.  

23. All Documents that Plaintiff may use as exhibits, introduce as evidence, or rely upon at 

trial or any hearing (including, without limitation, any class certification hearing) in this 

Lawsuit. 

RESPONSE: Objection: This request is premature. Plaintiff will comply with all Local Rules and 
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Court Orders in providing trial exhibits to Defendant in advance of trial. 

24. All Documents provided to, relied upon by, created by, generated by, or reviewed by 

Plaintiff’s opinion or expert witness (including, without limitation, opinion or expert 

witnesses on class certification and related issues) in reaching his or her opinion, 

performing any analysis, reaching any conclusion, or drafting his or her expert report. 

RESPONSE: Objection: This request is premature.  Plaintiff will comply with all Local Rules 

and Court Orders in disclosing experts, producing reports and files, and making experts available 

for deposition in advance of trial. 

25. To the extent not previously requested herein, all Documents that relate in any way to 

the Lawsuit. 

RESPONSE: See objection to RFP No. 8. 

Dated: October 24, 2017                              Respectfully submitted, 
 
/s/ Peter Pattakos     
Peter Pattakos (0082884) 
Daniel Frech (0082737) 
THE PATTAKOS LAW FIRM LLC 
101 Ghent Road 
Fairlawn Ohio 
P: 330.836.8533 
F: 330.836.8536 
peter@pattakoslaw.com 
dfrech@pattakoslaw.com 
 
Attorneys for Plaintiffs Member Williams, Matthew Johnson 
and Naomi Wright 

 
 

CERTIFICATE OF SERVICE 
 

 The foregoing document was served on counsel for Defendants by email on October 24, 
2017. 
 
 
/s/ Peter Pattakos    
Attorney for Plaintiffs 
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